TIHNHE ATTORNEY GENERAL
OF TEXAS

AUNSTIN 11, TEXAS
PRICE DANIEL

ATTORNEY GENEHAL

June 5, 1948

Hon. Wm. N. Hensley Opinion No. V-600

Criminal Diztrict Attorney

Bexar County Re: The legality of paying an
San Antonlo, Texas amount in excess of that bid

and contracted for tne repalr
of road machinery where it 1is
elleged the actual work cost

more than the contract price.
Dear Sir:

Reference is made to your recent request which is, in
part, as follows:

"On September 25, 1947, we received a re-
quest for an opinion from the Bexar County Audi-
tor in the following language:

"10n July 25, 1947, the Bexar County Commis-
sloners' Court passed an order to advertise for
blds for repair on a motor grader for Precinct No.
1, a3 per specificarions on file in the County
Engineer's Qffice.

"Or aAugust 15, 1947, bids were opened in
tne Commissioners lourt and the bld submitted by
Wm. K. Holt Machinery Company in the sum of
$600 .00 was saccepted by the Court.

"‘Upon complie:ion of repairs, the Wm. K.
Holt Machinery Comrany rendered a bill for
$1,000.23. TFrom previous legsl advice, I know
of no way to approve a bill for payment wherein
it 1s in sxcess of tne amount bid and the
amount awvarded by the Court. Therefore, I ask
you to give me an opinior as to payment of any
amount in erxcess ¢f bid awara and contract, whicr
was for $5C0.0C v

You tThen ask the follouwing guestions:

1. Does tihis contract fall within the
provisiors of Artizle 1656, V.R.C.5., or any
otner article, wnich requires competitive bid-

ding?
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"2. If it does not, does thils particular
contract fall witain the provisions of Article
IITI, Sectlon 53, of the State Constlitution or
not?

"3. If i* does come under this constitu-
tional provision, does the clause included there-
in, (as part of the specifications upon which
bids vere received and made a part of the con-
tract) that ‘payment will be based on the actual
work done and on the parts actually furnished’,
authorize the Commissioners Court to pay for this
work on that basis rather than on the basis of
the flat sum bid?"

You 8l3o enclosed copies of the contract, together with
the proposal and the specifications under which the Commlissioners'
Court of Bexar County submitted to competitive bids, for the
repair of a Caterpillar Motor Grader. The bid of Wm. K. Holt
Machinery Company was accepted.

In the face of the contract it is stated that it is in
accordance with the specifications and the proposal which vere
annexed thereto and made a part thereof. The proposal provides
that the repaliring of the Motor Grader %ill be mamde for tne lump
sum of $A00 .00,

Tr.e specifications provids, in part, as followsg‘

"Tre work shall consiat of furnishing and
installing necessary parts and labor in the re-
palring of a Caterplliar Model 12 Motor Grader
.+ - in accordarce with the following speci-
fications.,

"Thne lump swm price bid for 'Repairs of
Mo*or Grader' shall bte full compensation for
furnishing a1l materials, parts, tools, labor,
equipment and Incldentals necessary to complete
the worx as herein specified.”

Twi3 irnstrument concludes with tne follovwirng languages:s
"TAYMENT: Fayment wlll be bhased onrn the

actual w<ork done, and on tne parta actually

furnisned.”

Tr.e typewric-en portion of ths "Proposal Sheer' reads:
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"Repairing Caterpillar Model 12 Motor Grader
for 600.00 Dollars and Cents.

Lump Sum $600.00"

In the case of Patten v. Concho County, 196 3.W. (24)
833, it vas held that the purchase of machinery by a county was
not required to be made by competitive bids under Articles 1659
or 236%&, V.C.8. However, Article 2368a, supra, was amended by
the 50th lLegislature and now reads, in part, as follows:

"See. 2. No county acting through its
Commissioners Court and no ¢ity in thias State
shell hereafter make any contract calling for
or requiring the expenditure or payment of Two
Thousand Dollars ($2,000) or more out of any
fund or funds of any county or subdivision of any
county cereating or imposing an obligation or
liabllity of any nature or character upon such
county or any subdivision of such county, or
upon such ¢ity, without first submitting such
proposed contract to competitive bids . . ."

It is apparent that the above Article now requires that
all contracts made by & ¢ounty mst be under competitive bids 1if
such contracts amount of $2,000 or more. Since the expenditure
to be made by your county does not amount to $2,000 and in viev
of the foregolng, it is our opinion that such a contract does
not fall within the provisions of Article 1659 or any other
article which require competitive bidding.

10 Tex. Jur. pages 288, 289, provides, in part, that:

"Another contract or instrument may be
made a part of a written contract by expreas
reference, in which case the principal wrlting
and that referred to are to be read and con-
strued together. . . ."

In 17 C.J.S. 731, paras. 313, it is stated that:

"Unless & contrary intention appears from
the contract as a whole, the meaning of general
vords will be restricted by more specific terms
for, or descriptions of, the subject matter to
which they apply. Where, however, both general
and special provisions may be given reasonable
effect both are to be retained. See &8lso Western
Union vs. Echhardt (Comm. App.) 11 8.W. (2d8) 777,
syllabus 12, page 782." L
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The contract expressly states that the specifications
and the proposal are made & part of the contract. In conslder-
Ing these three instruments together, we belleve that the con-
tract 1s definitely one where the repalr was to be made for a
lump sum of $600 and that the phrase 'payment will be based on
the actual work done and on the parts actually furnished” is
overridden by the specific provision in the contract that the
lump sum price bid - shall be full compensation for furnlshing
all materials, parts, tools, labor, equipment and incidentals
necessary to complete the work as herein specified. This con-
¢lusion 1s supported by the fact that the proposal which was sub-
mitted by the company clearly provides that the repair of the
machinery according to the specifications would be made for a
lump sum of $600.

Section 53 of Article III of the 8tate Constitution is
as follows:

"The Legislature shall have no power to grant,
or to authorize any county or municipal asuthority
to grant, any extra compensation, fee or allowance
to a public officer, agent, servant or contractor,
after service has been rendered, or a contract has
been entered into, and performed in whole or in
part; nor pay, nor authorize the payment of, any
claim created agalinst any county or municipality of
the State, under any agreement or contract, made
without authority of law.”

Bvenr thougnh the Commiszioners' Tourt was not required to
make such purchase under competitive bids, neverttieless since it
elacted to do s0, the contract is binding on both parties. Inas-
mich as the county is legally liable only to the extent of $600
under the provisions of the contract, it is ocur opinion that the
¢ounty may rot allow additional expenditures for such repairs,
since 1t 1s prohibited from doling so under Section 53 of Article
II1, supra. See Shelby County v. Gibson, 44 8. W, 302.

In view of the foregoing construction of said contract,
it is our opinion that the clause included in the specifications
that "payment will be based on the actual work done and on the
parts actually furnished” does not authorize the Commissioners’
Court to pay for this work on that basis rather trnan on the basis
of the flat sum bid.

SUMMARY
A contract by a county for repair of road

machinery is not within the provisions of
Article 1659, V.C.S8. Patten v. Concho County,
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196 8.W. (2d4) 833. The county is not required
to submit same to competitive blds under Article
2368a, V.C.3,, unless such repalr amounts to
$2,000 or more.

The county 1s not required to recelvs com-
petitive blds for the repair of county road
machinery where sald repalr amounts to only
$600. Nevertheless, when it elects to do so
and enters into a contract for a specified
amount, the county is bound by sald contract
and may not allow &ny additlional expendlitures
for such repair. Art. III, Section 53. See
Shelby County v. Gibson, 44 S.W, 302.

Yours very truly,
ATTORNEY GENERAL OF TEXAS

By s/Bruce Allen
Bruce Allen
Assistant
BA :mw:we

APPRCVED:
s/Price Danlel
ATTORNEY GENERAL



